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Treatment of homosexuals  
 
In September 2015 Human Rights Watch states: 
 

“Kenya’s Penal Code, a colonial-era relic, criminalizes “carnal knowledge against the 
order of nature,” widely understood to refer to anal intercourse between men. 
Government agencies have denied some organizations representing LGBT Kenyans 
the right to register and operate legally, on the grounds that they allegedly promote 
illegal behavior, although recent court victories have compelled the authorities to 
register two such organizations. Politicians and extremist religious leaders seek to 
bolster their relevance by proposing homophobic legislation and preaching hatred 
against gay Kenyans. Media houses engage in sensational reporting on “scandals,” 
sometimes entirely fabricated, involving LGBT people. Although many LGBT people 
draw on support from friends and family and carve out spaces in which they can live 
in relative safety, the risk of violence remains present” (Human Rights Watch (28 
September 2015) The Issue is Violence, Attacks on LGBT People on Kenya's Coast, 
p.2).  

 
In March 2016 a paper issued by the United Kingdom Home Office notes that: 
 

“Same-sex sexual activity between men is criminalised with a penalty of up to 21 
years in prison but it is not clear if there have been any convictions” (United Kingdom 
Home Office (22 March 2016) Kenya: Sexual orientation and gender identity, p.6).  

 
This document also notes that: 
 

“The government has stated that it will not decriminalise same-sex conduct, but has 
committed to review the penal code to align it with the constitution and to adopt an 
anti-discrimination law providing protection, irrespective of a person’s sexual 
orientation or gender identity” (ibid, p.6).  

 
It is also stated in this publication that: 
 

“The police do not generally target and prosecute LGBT persons and there have 
been few, if any, convictions of same-sex activity. The police have made some 
arrests of LGBT persons but this is usually followed by release shortly afterwards. 
The police have reportedly harassed LGBT persons, or those believed to be so, and 
have subjected some of these individuals to blackmail and rape” (ibid, p.6).  

 
This document also points out that: 
 

“Societal attitudes are generally intolerant…” (ibid, p.6).  
 
The United States Department of State reviewing events of 2015 notes in a report 
published in April 2016 that: 
 



“The constitution does not explicitly protect LGBTI persons from discrimination based 
on sexual orientation or gender identity. The penal code criminalizes "carnal 
knowledge against the order of nature," which is interpreted to prohibit consensual 
same-sex sexual activity, and specifies a maximum penalty of 14 years' 
imprisonment if convicted. A separate statute specifically criminalizes sex between 
men and specifies a maximum penalty of 21 years' imprisonment if convicted. Police 
detained persons under these laws, particularly persons suspected of prostitution, 
but released them shortly afterward…LGBTI organizations reported police more 
frequently used public order laws (for example, disturbing the peace) than same-sex 
legislation to arrest LGBTI individuals. Police frequently harassed, intimidated, or 
physically abused LGBTI individuals in custody…Violence and discrimination against 
LGBTI individuals was widespread…Religious and political organizations, including 
the antigay parliamentary caucus formed in 2014, held several demonstrations in 
early July protesting against any attempt to legalize same sex marriage” (United 
States Department of State (13 April 2016) 2015 Country Reports on Human Rights 
Practices – Kenya).  

 
In April 2016 the United Nations Committee on Economic, Social and Cultural Rights 
states in a report that: 
 

“The Committee is concerned that sexual relations between consenting adults of the 
same sex are criminalized in the Penal Code and that lesbian, gay, bisexual, 
transgender and intersex persons are stigmatized and socially excluded…” (United 
Nations Committee on Economic, Social and Cultural Rights (6 April 2016) 
Concluding observations on the combined second to fifth periodic reports of Kenya 
[E/C.12/KEN/CO/2-5], p.4).  

 
A document published by Reuters in April 2016 notes: 
 

“Homosexuality is taboo across Africa - only South Africa permits same-sex marriage 
- and the persecution of gay people is rife, with religious leaders often inciting mob 
violence against them. Kenyan Deputy President William Ruto said in 2015 there was 
"no room" for gay people in Kenya. Kenya prosecuted 595 people under the Penal 
Code between 2010 and early 2014, the government reported” (Reuters (15 April 
2016) Case to decriminalize gay sex filed in Kenya's High Court).  

 
A report issued in April 2016 by Gay Star News points out that: 
 

“Gay sex is punished with up to 14 years in prison in Kenya describing it as ‘against 
the order of nature’, the laws for which date back to the colonial period of Kenya 
under Great Britain. Kenya prosecuted 595 people under this law between 2010 and 
early 2014” (Gay Star News (16 April 2016) Advocate files case to lift ban on gay sex 
in Kenya).  

 
BBC News in May 2016 points out that: 
 

“Last year, Kenya's Deputy President William Ruto said there was no room for gay 
people in the country. Most religious groups in Kenya and other African countries are 
strongly opposed to homosexuality, saying it is un-African. Several people have been 
prosecuted in the last few years under Kenya's penal code” (BBC News (4 May 
2016) Kenya's 'gay anal tests' challenged).  

 
Gay Star News in June 2016 notes: 
 



“Any person in Kenya can now be legally tortured in order to find out if they are gay. 
The High Court has ruled ‘anal probe torture’ is legal and is a ‘reasonable’ way to 
prove the crime of homosexuality today…” (Gay Star News (16 June 2016) Any 
person in Kenya can now be legally tortured to find out if they are gay).  

 
A document released in June 2016 by Human Rights Watch notes that: 
 

“A Kenyan Court has ruled that forced anal examinations and forced HIV and 
Hepatitis B tests of men suspected of homosexual conduct are constitutional, the 
National Gay and Lesbian Human Rights Commission (NGLHRC) and Human Rights 
Watch said today” (Human Rights Watch (16 June 2016) Kenya: Court Upholds 
Forced Anal Exams).  
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This response was prepared after researching publicly accessible information 
currently available to the Refugee Documentation Centre within time constraints. 
This response is not and does not purport to be conclusive as to the merit of any 
particular claim to refugee status or asylum. Please read in full all documents 
referred to.   
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